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. UNITED STATES TAX COURT 

GENERAL DOCKET 

</,nd. , 487-W 

••:r, TAT f . ok n' iV i i) h. t.kvi nf. wtos'd . j acor_d ocket no . 

WUir, TjKV l !•:F: ft- RICHARD L. LEVINE, KXKCo"^-] appearanc * es for PEi'ln°NER: 

_XOBS. Icnlie R. Barth, Hobart J. Knuccri, 900 r.'i.ijp 

MAMI Sti'Cat, Hew Haven, Connecticut 06 $10 : 

> r 'J Chapel Street and Barth, P.cTF" 


New Haven, Connecticut 

o6$i$ vs - 

COMMISSIONER OF INTERNAL REVENUE. 



. PETITIONER, 


RESPONDENT. 


Filings and Proceedings 


PETITION FILED: FEE PAID 


ANSWER i iled by R e? 


.Jar 12 ,. 1911 . 



REQUEST by R csp Tor tri al at New Haven, Ct. 

. Oct. 5, 197? NO TICE OF TRIAL on Dec. iG. 1972 at New H aven, Conn. 

Dec. 13.1972 H OTICE OF CHAHO E OF TRIAL DATS t o Dec. 1 9. 1 972._ 

Dec. 19 ,1972 TRIAL at He w Haven , Conn., b efore Jud f?c Irvrin.__ 

Stipu lation of Facts (with att. each.) Filed. _ 

J oint Kota on to Consolidate d kts. 1i87-72 & 1j88-72, 
for trial, briefing & o pinion: Filed - Granted. 
ORIGINAL BRIEFS DUE - Feb. 20. 1973 _ 


REPLY BRIFE'S DUE 


SUK-1 IT] ED TO JUDGE IRVItJ 


Jan. 26 . 1 973 TRA NSCR IPT of December 19. 197 2 rec eived ._ 

Feb. 20, 1973 BRIEF for Rot. nondent filed 


GRANTED 
Far 22, 1972 


Far 2 2 , 1972 
Oct, _5j. .1972.. 



Feb. 22, 1973 


ti<ionors filed, 



Feb. 22 , 1973 MOTION b y Petr. for sub stitution of Prrby Pe titioner._ lar. 2. 1Q7' 

_ (Certifies*.; Attache d)_ 

Fa r. $. 1 97J_ ORDER ar.cndi nr: caption. San e as ab ove . ___ 


Arril 6. 197~> REPLY PRTEF for Porron d^n t fllr 
Anril 9. 1971 I REPLY BRIEF for, Fctitienc rs fil 


BRIEF for. P etitione rs filed. _(Fenrdr sion to fil*}). 

^Continued or 1 page 2^ 


Far.9.1973 


_F\r.-0,15J/i- 

Anril 10 , 197 
Apr il 10, 197 

IXirrn No. 

May 1970 


r 
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kst. of ;n h. lw,'5, 

_Due ' 

Monch Pijr Vr«r 1 


}i!in/p And Procrrdmgt 


PETITIONER PAOE ;» 



^nNO Nflled, Jn(lgC! JlV , 


D ecision will bo entered under Ru] o_1^ 


jnn. 9, 1975 AG RUL 'D C OMPUTATION, filed. 


•Jan. 1A. 3 975 [DECISION ENTER ED, .nT n . ;ln> 


APPF.ILATE :• WELDINGS 


' pr - 1,7 LJg t ? cs Arrau.,* . n.s.c.A.; ? „d a ,„ «... 


Apr. U. 1975 of notlc . of ..„ nJ 


jto_Mes3r^. Barth tindMm iceri, counsela f or petrn. 


Apr. 11, 1975 NOTICl^_to_partics i _of_ ^ssem bl ing and date f or tr,n,- 



. mission of recoi'd. 


WriON-b y . Resp, for ext ension of time for 



Nov. 


Jan. I A ,107 s 


p r. 11. 1975 


JLUJISZfL 


Pr. 11, 1975 


_of the record to Jnlv IQ. 197' 


May fi. 197‘i-NOTICF: j ._ to partie s of assembling -m d extensio n 


_da.tc for transmissio n of tt|p 






/ 









V 


- 3 - 

UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 


488-72 


LILLIAN K. LEVINE 

APPEARANCES FOR PETITI 
Leslie R. Barth, 

ONER: “ 

Robert J. Kauceri, 900 n,..- . 
i, Connecticut 06510 (be-,.:, 

■'073 Chap.il Strict 

‘.’aw Haven, Connecticut 06515 

- -- -> ± -PETITIONER. 

vs. 

COMMISSIONER OF INTERNAL REVENUE. 

RESPONDENT. 

„, M Street, Hew Haver 
unci "Bax€h,~T7Cy)- 

AODRLIII 



Dire 

Month l)i» VcM 

Filmji and Proceeding* 

Action 

Scutd 

Jan.19, 1972 

PETITION FILED: FEE PAID j an . 19, 1972 


Jan. 2E. 197? 

frr PI, 197?_ 

ANSWER filed by fir«,p 


I r 22 107? 

<.;r 21, 1972 

REQULST by Eesp for trial at New Haven, Ct. 

GRAl.TED ” 
Mar.?? 1Q7? 

Mar 22, 197? 

Oct. $. 197? 

HCniCE_QF_TRTAL_on Dec. l8, 1972 nt K, w Haven. Conn. 



Dec. 13,1972 

HOTICE OF CHANGE OF TRIAL DATE to Dec. 19. 1972. 

r —- 

D^r.. 11 1072 

Dec. 19.1972 

TRIAL at Hew Haven. Conn., before Judrre Irvin. 




_ Stipulation of Facts(vith att. cxh.) Filed. 




Joint Motion to Consolidate dkts. L87-72 7, I.ER-79 


Dec.27,107? 


—£or_trial^fcriefirr. A oDinicn: Filed - Granted 




ORIGINAL Bum’S DUE - Feb. 20. 1973 




-JB5PIX BRIEFS WE - - Apr. 6. 1973 




- . SUIMITTFD TO JUJXi' IM.7IN 



Jan. 20, 1973 

TRANSCRIPT of December 19^_ 1972 received. 



Feb. 20, 1973 

BRIEF fo r Re .'pendent filed 



Feb. 22. 1973 

Anril 6. 1C73 

Arrll 9,_i 97^ 

PRIEF_ f or Pctit ioners f i 1 ed, 

• 


‘i^ELLJIPIEF for Por,rr>r ( if.nt e-ilod. 


Arril IP 1<//; 

-^cEIjY _'\RJ FF_ .for leper? £il°d. (Pei-rl rrion to flip 


,'rri 1 If 107.1 

Nov. n. 19H 

nsr, : -v ffl.,.4. TVH-. 


NCV 1 3 137/, 


_D?ci- 5 or. ’."-'ll br o 



Jon. 9, 197? 1 

AGREED COypJTATJCU, filed. 
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rXDCKET NO-L- 
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Due 


Month l)»y Yr*r 


-‘4 -■ 


(CmfMM/Hll) 


PETITIONER 


F.lin,. ,od Proceeding! J ud( , e Irrfin 


Jan . 3 4.197?} DE CISION ENTERED. Judfle Irwi n._ 

' APPELLATE PROCEEDINGS ' 


Apr. 11, 1975 NOTICE OF APPEAL to D.S.C.A., 2nd Cir., filed by Resp, 


Apr. 11, 1975 NOTIC E, of Fi lin); with copy of notice of appeal mailoc 
to Mossrs. Barth and Mnuceri, counsels for petrs. 


Apr. 11, 1975 NOTICE, to parties, of asserablinc and date for tians- 



Apr. 11, 197 


Apr. 11, 1975 


Apr. 11, 1975 
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DAVID H. LEVINE 

Petitioner 


v. 


COMMISSIONER OP INTERNAL REVENUE 
Respondent 


Docket No. 


457 - 7 ; 


) 

) 

) 

) 

) 

) 

) 

) 

) [Filed January 19, 1972] 


PETITION 


The above named petitioner hereby petitions for a redeter • 
ruination of the deficiency set forth by the Commissioner of Interna] 
Revenue in his notice of deficiency (bearing symbols AU:R:90D) dated 
October 18, 1971, and as a basis of this proceeding, alleges as 
follows: 


1. The petitioner is an individual with residence at 
2073 Chapel Street, New Haven, Connecticut 06515. The return 
lor the period here involved was filed with the District Director, 
Hartford, Connecticut. 


BERGMAN and BARTH. pc 





2. The notice of deficiency, a copy of which is attached 
hereto and marked Exhibit A, was mailed to the petitioner on 
October 13, 1971. 

3. The deficiencies as determined by the Commissioner are 

« 

m gift taxes for the calendar year 1963 in the amount of $1,026.31 
all of which is in dispute. 

4. The determination of tax set forth in said no ;e of 
deficiency is based upon the following. 

a) The Commissioner erred in determining that 
under 52503 of the Internal Revenue Code of 1954 exclusions 
are allowable for the following transfers, being one-half of each 
gift, in the amounts stated: 


Laurie Rachel Levi re (age 2) 

$889.58 

Roger Alan Levine (age 12) 

196.59 

Lawrence Hark Levine (age 3) 

671.83 

James Peter Levine (age 14) 

399.42 

Sally Jane Levine (age 15) 

343.22 


[ 2 .] 
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b) The Commissioner erred in determining that the 
total taxable gifts from preceding years was $39,216.00. 

5. The facts upon which the petitioner relies as the 
basis of this case are as follows: 

a) Petitioner prepared and filed a gift tax return 
for the calendar year 1968. 

b) On December 30, 1963, the petitioner made irrevocable 
gifts in trust to each of his minor grandchildren named in paragraph 
4(a). 


c) The corpus of each trust consisted of 30 shares 
common 3tock of new Haven Moving Equipment Corporation. 

d) Under the provisions of each trust, the trustees 
shall accumulate and segregate tne net income from each trust until 
each beneficiary shall attain ago 21. Su^li accumulated or current 
not income may do distributed to, or expended for, the benefit 

oi each beneficiary as the independent trustee, in his discretion, 
shall determine. In the event a beneficiary dies before attaining 
age 21, any part of the accumulated and segregated net income not 


BERGMAN and BARTH, pc 


[ 3 .] 
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cributed shall be paid to the deceased beneficiary's estate. 

Upon each beneficiary's attaining age 21, the trustees shall pay to 
such beneficiary all the accumulated net income not yet distributed 
or expended for his benefit, and thereafter, the trustees shall 
pay all of the net income to such beneficiary during his lifetime 
in annual or more frequent installments. 


e) The value of each gift at the date of the gift 

was $3,750. 


f) the value of the present interest portion of 
each gift is as follows: 


Laurie Rachel Levine 
Roger Alan Levine 
Lawrence Mark. Levine 
James Peter Levine 
Sally Jane Levine 


$3,268.58 

3,118.50 

3,204.98 

3,080.36 

3,040.6* 


g) Petitioner included one-half of the present 

interest portion of each gift on his gift tax return. 


h) There were no taxable gifts for preceding years. 


( 4 


\ 

• J 


J 
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WHEREFORE, the petitioner prays that the Court nay 


try the case and: 


1. Detemine that the Commissioner erred as alleged 
in oacii assignment of error set forth in paragraph 4 above; 

2. Find that there is no gift tax deficiency for the 
calendar year 19 G 3, and 


3. Grant such other and further relief as the Court 
may deem fit and proper. 


_ 

LESLIE It, EARTH 
Counsel for Petitioner 
900 Chapel Street 
N»aw Haven, Connecticut 0G510 




'1 L -/'O&S f /i / 

HOIJLRT J. HAUCHltf 
Counsel for Petitioner 
900 Chapel Street 
hew j.aver, Connecticut 00310 



L 
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STATES OF CONNECTICUT ) 

) ss 

COunTY QF NEW iLAVEN ) 

DAVID H. LEV ME being duly sworn, says that he is 
the petitioner above named, and that he has read the foregoing 
petition, or has had sane read to him, and is familiar with the 
statements contained therein, and the statements contained therein 
are true, except those stated upon information and belief, and 
those he believes to be true. 


/s /_ 


DAVID K. LEVINE 


J-AZt.C. 


Sworn to and subscribed before iae 
tiiis ; 7 V' day of ./• < ' '/?/? 1972 . 


//•/TV/"b < . c ■' ' -fv^-VV 

Notary Public 


16. j 
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Exhibit a 


Addrei» any reply to: P.0 Box 25~. Hartford. Conn. 06101 OCT 2 1197) 

©©(?■ lltrGiimXSuQS ©{? {$0© 



s. 


fp 



®0sa[?a@G ©op©©^®!? 

Internal Revenue Service 


°' u 0CT 3 8 19 71 

1 In reply refer to: 


AU:R:90D 


David H. Levine, Donor 
2073 Chapel Street 
New Haven, Connecticut 


Call 244-3061 


06515 


Dear Mr. Levine: 

In accordance with the provisions of the existing Internal Revenue laws 
notice is hereby given that the determination of your Rift tax liability 
for the taxable year ended December 31, 196o discloses*. defSiSS S 7 

£ deficiency^*^ attaChad stateaent •*>» «<• of 


Tax ?° 001 int6nd t0 C0nt6St thiS de terr.ination in the United States 

ax Court, please sign and return the enclosed waiver form. This will nerait 
an eariy assessment of the deficiencies and limit the accumulation of 
interest.The enclosed self-addressed envelope is -for your convenience. 

- r+ decide not t0 sl E n and return the waiver, the law requires that 

is add 90 da J[ S from the date of “ailing this letter (150 days if this letter 
is addressed to you outside the United States and the District of Columbia) 
we assess and bill you for the deficiencies. However, if within the t<me 

S a es T« Cou^^ox n* fUing a petition with the Uni^ d 

stares lax Court. Box 70. Washington, D.C. 20044. we cay not asse-s anv 

Yo^mav n nM S and blU y0U UnU1 after the Tax Court has decided your case 
You may obtain a copy of the rules for filing a petition by writine to the 

erk of the Tax Court at the Court's Washington. D.C. address 

IT you intend to file a petition with the United States Tax Court vou 
must do so within the time stated above (90 or 150 days, as the case rav be)- 

SmE U ^ “„" ot your els 5 : T/Xl- 


Sincerely yours. 

36cxxkJix3bc^ocM-t3aix Johnnie M. Walters 
Ccs-missioner 

By 


Enclosures: 

Waiver, Fore. 8S0 890-A 

Stater ->nt 

Envelope 


o? 






ACTIN -District Director 


Form t-50 (Rev. S-70) 
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form 4089 

tJANUARY 1966) 

U. S. TREASURY DEPARTMENT - INTERNAL REVENUE SERVICE 1 

STATUTORY NOTICE STATEMENT 

1 SYMBOLS 

/ n :R:90 n 


David T. Lovine, Donor 

2073 Chapel Street 


■ 

New Haven, Connecticut 06515 

• 

K.a , OF TAX 

Va 

Gift 

- 

xxxx»sock»:ecccx 
Calendar Year 

DEFICIENCY 


1968 

$1,026.31 



■in accordance vith authority 
contained in paver of attorney 
executed by you, a 

i Copy lo Authorized representative: 


Edna R.S. Alvcrec, Esq. 
Bergnan and Barth, ?.C. 

900 Chapel Street 

Nov Haven, Connecticut 06510 


a 











AU:R:90D 


[-2-1 


State nt continued 


David H. Levine, Donor 

2073 Chapel Street 

New Haven, Connecticut 06515 

Sche . iule 1 


Adjustments to Net Gifts 


Schedule A of Return 

Rettirned 

Determined 

Total gifts of Donor 

Less Amount Attributable to Spouse 

Balance 

Gifts of Spouse to be included 

Total gilts for year 

Less total exclusions 

Total Included Amount of Gifts 
Deduction 

Amount of Taxable Gifts for Year 

$30,000.00 

15.000.00 

$30,000.00 

15.000.00 

$15,000.00 

-0- 

$15,000.00 

-0- 

$15,000.00 

$ 1,518.48 
-0- 

$15,000.00 

8.430.64 

$ 6,569.36 

-0- 

$ 1.518.48 

S.6.,562.,36 

Schedule 1-A 


Explanation 

of Adjustments 


Schedule A of Return 

Returned 

Determined 

Exclusions 

Decrease In Exclusions 

$13,481.52 

5.050.88 

$ 8,430.64 


It is determined that exclusions are allowable against gifts of $3,750.CO 
to each of the donees, Robert Levine, Richard Levine, and Jacob Paul 
Levine, Items 1, 2 and 3, Schedule A of the return in the amount of 
$5,625.00 or one-half of the total gifts of $11,250.00. 

It is further determined, in accordance with Section 2503(c) of the Internal 
Revenue Code, that exclusions are allowable for the following transfers in 
the amounts statec, each being one-half the value of the present interest. 
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AU:R:90D 

£-3- 

J 

Statement 

continued 

David K. Levine, Donor 
2073 Chapel Street 

New Raven, Connecticut 

06515 


Value of 

Exclusion 

Allowable 

Donee Acr C 

Amount of Gift 

Factor 

Present Interest (l/2) 

Laurie Levine 2 

$3,750.00 

.47444 

$1,779.15 

889.58 

Roger Levine 12 

3,750.00- 

.26485 

993.19 

496.59 

Laurence Levine 8 

3,750.00 

.35831 

1,343.66 

671.83 

Jair.es Levine 14 

3,750.00 

.21302 

798.8?- 

399.42 

Sally Levine 15 

3,750.00 

.18572 

696.45 

_348,22 




Total 

$2,805.64 


Schedulo 2 


• 


Commitation 

of Tax 

Returned 

Determined 

Amount of Taxable Gifts 

for 1968 


$1,518.48 

$ 6,569.36 

Total taxable gifts for Preceding Years 


-0- 

39.213.CO 

Total Taxable Gifts 



$1,518.48 

$45,787.36 

Tax on Total Taxable Gifts 

Less tax on Total Taxable Gifts for 


34.17 

4,554.91 

Preceding Years 



-0- 

3,494.43 

Total Tax Payable on Taxable Gifts for 1968 

$ 34.17 

$ 1,060.48 

Gift tax assessed 




__ 

Deficiency 




Ll.,P26^1 


% 
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AU:K:90D 

Cavid H. Levine, Donor 

20/3 Chapel Street 

New Haven, Connecticut 06515 


Statement continued 




lataij r^bio cm, Returned 


Increase to Taxable Gifts 


$ -0- 

$■39.218.00 


Determined 

$39,218.00 


schedul 6 ^™ to! srs 1 sh,^ a b r : l0 a :. sh °™ on 


Year 

1941 

1955 

1956 
Totals 


Specific Exemption Claimed 
$40,COO.CO 
-0- 

None alleged 

$40,000.00 


in°n^^ ^. whic h total specific exemption allowed 
preceding years exceeds 530,000.00 = 

Total Taxable Gifts for Preceding Years 


Amount of Taxable Olftc- 

$ 5,918.00 

— 0 — 

_ 23 . 300.00 

$29,218.00 


$10.000 r PO 

$39,218.00 
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UNITED STATES TAX COURT 


LILLIAN K. LEVINE 
Petitioner 


COMMISSIONER OF INTERNAL REVENUE 
Respondent 


hied 

w - JM 13 rn 9 •io 


L'/vlO.O *7*77- 

•AX LLCRr 


Docket No. 


488-72 


) [Filed January 19, 1972] 


PETITION 


The above named petitioner hereby petitions for a redeter¬ 
mination of the deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency (bearing symbols AU:R:90D) dated 
October 18, 1971, and as a basis of this proceeding, alleges at 
follows: 


1. The petitioner is an individual with residence at 
2073 Chapel Street, New haven, Connecticut 00515. The return 
for tiie period here involved was filed with the District Dir-.ctor. 
Hartford, Connecticut. 


BERGMAN and BARTH p c 
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2. The notice of deficiency, a copy of which is attached 
hereto and marked Exhibit A, was mailed to the petitioner on 
October 18, 1971. 


3. The deficiencies as determined by the Commissioner are 
iM yitt taxes for the calendar year 1968 in the amount of $160.72 
all of which is in dispute. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following: 

a) The Commissioner erred in determining that 
unuer §2603 of the Internal Revenue Code of 1954 exclusions 
are allowable for the following transfers, being one-half of each 
gift, in the amounts stated: 


Laurie Rachel Levine (age 2) 

$889.57 

Royer Alan Levine (aye 12) 

496.60 

Lawrence Mark Levine (age 3) 

671.83 

James Peter Levine (age 14) 

399.41 

Sally Jane Levine (aye 15) 

348.23 


BERGMAN and BARTH, pc 


[ 2 . | 
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5. The faces upon which the petitioner relies as the 
basis of this case are as follows: 


a) Petitioner prepared and filed a gift tax return 
for thu calendar year 196b. 

« 

b) On December 30, 19 C 8, the petitioner’s husband 

made irrevocable gifts in trust to each of his minor grandchildren 
named in paragraph 4(a). 

c) The corpus of each trust consisted of 30 shares 
common stock of New Haven Moving Equipment Corporation. 

d) Under the provisions of each trust, the trustees 
shall accumulate and segregate the net income from each trust until 
each beneficiary shall attain age 21. Such accumulated or current 
net income may be distributed to, or expended for, the benefit 

of each beneficiary as the independent trustee, in his discretion, 
shall determine, in the event a beneficiary dies before attaining 
age 21, any part of the accumulated and segregated net income not 
distributed shall be paid to the deceased beneficiary's estate. 

Upon each beneficiary's attaining age 21, the trustees shall pay to 
such beneficiary all the accumulated net income not yet distributed 


BERGMAN *‘!0 BARTH p c 


( 3. 1 
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or expended for his benefit, and thereafter, the trustees shall 
pay all of the net income to such beneficiary during his lifetime 
in annual or more frequent installments. 


o) 'xhe value of each gift at the date of the gift 

was $3,750. 

« 

f) the value of the present interest portion of 
each gift is as follows: 


Laurie Rachel Levine $3,268.58 
Roger Alan Levine 3,118.50 
Lawrence Mark Levine 3,204.98 
James Peter Levine 3,080.36 
Sally Jane Levine 3,040.61 


g) Petitioner included one-half of the present interest 
portion of each gift on her gift tax return. 

WHEREFORE, the petitioner prays that the Court may try the 

case and: 


BfRGMAN and BARTH p c 


[ 4 . ] 
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1. Determine that the Commissioner erred as alleged 
in each assignment of error set forth in paragraph 4 above; 

2. Find that there is no gift tax deficiency for the 
calendar year 1933; and 

3. Grant such other and further relief as the Court 
..tay deem fit and proper. 


• _ 

hidL.Ii; R. BARTH 


Counsel for Petitioner 
900 Chapel Street 
Hew Haven, Connecticut ^3510 


S / — 1 

ROBERT J. TIAUCERI 


Counsel for Petitioner 
900 Chapel Street 
hew haven, Connecticut 06510 


BERGMAN and BARTH. pc 
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OF CONNECTICUT ) 

) 

CGiJNVY OF NEW iiikVEN ) 


LILLIAN k. LEVINE being duly sworn, says that she is 
ths petitioncr ebove named, and that she has read the foregoing 
petition, or has had sane read to her, and is familiar with the 
statements contained therein, and the statements contained therein 
are true, except those stated upon information and belief, and 
these she believes to be true. 


-j/F- /////' 4 / 

'LILLIAN K'.~lEVTNE ~ 

Sworn to and subscribed before ire 
this //ft day of i s//{/A/) ’/ f 2.^12. 


■ - i (Zy J /l///Z A C ><'' '>/>// /’/ 

Notary PlujTxc 


BERGMAN and BARTH p c 
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EXHIBIT A 



Deal- Mrs. Levina: 


- 22- OCT 211971 

Address any reply to: 

®ff (ffiO©*Ul?©aSGJDir^ 

P.0. Box 2575 

Hartford, Connecticut 06101 


©OsGtrCcgQ GDBpooG®!? 

Interna! Revenue Service 


Data: 


OCT 18 1371 


In rtply rtf«r to: 

AU:R:90D 


Call 244-3061 


Tax Year Ended 

1268 


Lillian K. Levina, Donor 

2073 hapel Street 

New Haven, Connecticut 06515 

Deficiency 

3160.7 2 


This letter is to notify you as required by law that we have- determined the 
tjift -cox deficiency shown above. I regret we have been unable to reach a 
satisfactory agreement in your case. The enclosed statement shows how the 
deficiency was computed. 


If you do not intend to contest this determination in the United States Tax 
. Court, please sign and return the enclosed Short-Form Statutory Notice Statement. 
This will permit an early assessment of the deficiencies and limit the accumulation 
of interest. The enclosed self-addressed envelope is for your convenience. 

If you decide not to sign and return the statement, the law requires that 
after 90 days from the date of mailing this letter (150 days if this letter is 
addressed to you outside the United States and the District of Columbia) we assess 
. and bill you for the deficiencies. However, if within the time stated you contest 
inis determination by filing a petition with the United States Tax Court. Box 70. 
Washington. D.C. 20044. we nay not assess any deficiencies and bill you until after 
the Tax Court has decided your case. The time in which you may file a petition with 
the Court (90 or 150 days, as the case may be) is fixed by law. and the Court 
cannot consider your case if your petition is filed late. 

Undr r section 7463 of the Internal Revenue Code, the United States Tax Court 
has a simplified prored.re for handling cases where the disputed portion of the 
deficiency does net exc ed SI,000 for any one taxable year. You may obtain informa¬ 
tion on this special procedure, as well as a copy of the rules for filing a petition 
vith the 7<i/ Court, by writing to the Tax Court at the Court's Washington, D.C. 
address. 


Enclosures: - • * 

Stattv.wnt 

Envelope 


Sincerely yours. 
Commissioner 

Johnnie K. Walters 
By 


/ / ,7* 

V) * . 


JluU- 


District Director 
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DEPAHTMtNT OF THE TREASURY • INTERNAL REVENUE SERVICE 

SHORT-FORM STATUTORY NOTICE STATEMENT 


NAME and address OF TAXPAYERS! 


Lillian X. Invine, Donor 

2073 Chapel Street 

New Haven, Connecticut 06515 


DATE OF STA TUTORY 
NOTICE 


KIND OF TAX 

oaccQc Gift 


*rr 

I 


- - 

_ 



TAXABLE YEAR 

DEFICIENCIES 

ADDITIONS TO THE TAX 



1968 

$160.72 









_ 






deficiency is 

The above ftOlrjiXvi/iXjlA' based on adjustments and explanations as shown in the attached report of examination. 


CONSENT TO ASSESSMENT AND COLLECTION 

1 do not wish to contest the above determination in the Tax Court of the United States; therefore I consent to the immediate 
assessment ana collection of the deticiencies and adamons to the tax, if any, indicated above, together with interest due. 


I 


[signature of taxpayer 


NOTE: If a Joint return was filed, both 
. taxpayers must sign. 


ISICNATURE OF TAXPAYER 


IF Y0U ' v r-LEASE SIGN ONE COPY AND RETURN IT; KEEP THE OTHER COPY FOR YOUR REC0R0S 

“K> : f> • |* t no a -* 

form 2947 tsr^... s 




I 










All: R: 90?) 

form 3231A 

(REV. JULY 19681 
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DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE 

PRELIMINARY STATEMENT 


I 1 ESTATE TAX 
QG C IF T T J 


I'AHE OFXZiJGrai Ort DONOR 


CXXKX!^O5SW>S>9C0IFT TAX YEAfNS) 

1968 


STATEMENT OF TAX LIABILITY 


NET DEFICIENCY < liiAXiiXSSXSOiSl 

$160.72 


AGREEMENT SECUREO 

□ YES EcNo 


xx 

GIF T TAX YEAR(S) 

TAX PREVIOUSLY 
ASSESSEO 

CORRECT 

TAX LIABILITY 

.OVERASSESSMENT 

DEFICIENCY 

Pf ALT IF.S * 

U ~*£A$C OR 
(DECREASE) 

1968 

$34.17 



$160.72 

None 













TOTAL 

$34.17 

$194.89 * 


$160.72 

None 


NAME OF PERSON WITH WHOM FlNDINGSWERE OlSCUSSEO 

2dna R. S. Alvarez 

Ic/o Bergman ana Barth, New Haven, Conn.06510 


Cl=AL REASONS FOR CHANGES. AND OTHER INFORMATION 

The principal reason for changes is the decrease in the amount of exclusions claimed. 


,TABLE OF CONI t NTS: 



Schedules 1 and 1-A 



EXAMINER 

examining district 

OATt 

Dorothy H. Higgins 

Hartford, Connecticut 

June 17, 1971 


F CRM 3231A (REV. 7-Mt-f 1 _1 


CFO * » S- 62 I 












7. TOTAL INCLUDED AMOUNT OF GIFTS 

1,518.46 1 6.569.36 

E. DEDUCTIONS 


5b 

ITEM 

ON RETURN 

CORRECTED 

(o) CHARITA9LE GIFTS 


None 

(fc) MARITAL DEDUCTION 

• 


None 

(c) SPECIFIC EXEMPTION 


Mono 

9 TOTAL DEDUCTIONS 

(Sum of items 8(a), ( b) end (c)) 


None 

lft AMOUNT OF TAXABLE GIFTS FOR YEAR 

(Line 7 less line 9) 

1,518.48 

6,569.36 

11. TOTAL TAXABLE GIFTS FOR PRECEDING YEARS 

-0- 

None 

TOTAL TAXABLE GIFTS 

12. (Sum of items JO and 11) 

1,518.48 

6,569.36 

13. TAX COMPUTED ON AMOUNT SHOWN IN LINE 12 

34.17 

194.89 

14. LESS TAX COMPUTED ON AMOUNT SHOWN IN LINE 11 

-0- 

None 

TOTAL TAX PAYABLE ON TAXABLE GIFTS FOR YEAR 

15. [Item 13 less item Jj] 

34.17 

194.69 

16. TAX PREVIOUSLY ASSESSED 


34.17 

•7. DEFICIENCY □ OVERASSESSMENT 


160.72 


E X PL AS A TIC 

6. Less 
rbccl 
of C 
one- 
. able 
foil 


returned Corrected ( Decrease) 

$13,461.52 43,430.64 ($5,050.36) 


. O- ADJUSTMENTS; 

total exclusions __ __ 

usions are allowable for gifts rcade by spouse, David K. Levine, in the amount 
3,750.00 to each of three donees, Robert, Richard, and Jaccb Paul Levine, or 
half of the total ar.ount of $11,250.00 = $5,625.00. Exclusions are also allow- 
for gifts cade by spouse in trust for the benefit of five other donees as 

OVC I 

Donee Value of pres en t interest Exclusion Allowable 

Laurie Levine $1,779.15 1/2 = C389.57 

993.19 1/2 = 49t>.bO 

1,343.66 1/2 = 671.83 

Total carried forward . $2,058.00 


Roger Levine 
Lawrence Levine 
















































I 

u 
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A'J: 90D 



• 

form 886- A 

(REV. MARCH I96AI 

n j 

EXPLANATION OF ITEMS 

1 SCHEDULE UO. 

EX HI bl r 

1-A 

NAMk. or TAXPAYER 


YEAR ENOL*0/P.EP)O:< 

LIl]jan K. Lcvlno 

— 

1968 


6. Less total exclusions (Continued). 


Dorr a 

Vr-lne of present interest 

Exclusion Allowable 

Carried x'orvard 

« 

v2,05b.CO 

Janes levino 

$793.83 1/2 = 

399.41 

Sally Levine 

696.45 1/2 = 

348.23 


Total 

.$.2^05,64. 
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UNITED STATES TAX 


DAVID H. LEVINE ) 

) 

Petitioner ) 

) 

v * ) 

) 

COMMISSIONER OF INTERNAL REVENUE ) 

) 

Respondent ) 


LILLIAN K. LEVINE ) 

) 

Petitioner ) 

) 

v. ) Docket No. 488-72 

) 

COMMISSIONER OF INTERNAL REVENUE ) [ Filed December 19 , 1972| 

Respondent ) 

STIPULATION OF FACTS 

The parties hereby stipulate and agree that for the 
purposes of these cases the following facts and exhibits 
attached hereto and made a part hereof may be taken as 
true, subject to the rights of the parties to introduce 
other and further evidence not inconsistent with this 
stipulation and preserving the parties’ rights to object, 
at the time of trial, to any and all portions of said 
stipulation and attached exhibits as they may deem to be 
irrelevant or immaterial. 
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1. David H. Levine and Lillian K. Levine, the 
petitioners herein, are husband and wife and resided 
at the time the petition was filed and at all other 
times relevant hereto at 2073 Chapel Street, New Haven, 
Connecticut. 

2. Petitioners filed individual federal gift tax 
returns for the calendar year 1968 with the District 
Director of Internal Revenue, Hartford, Connecticut. A 
copy of each return is attached hereto. The return of 
David H. Levine is marked as Exhibit 1-A and the 
return of Lillian K. Levine is marked as Exhibit 2-B. 

3. On December 30, 1968, David H. Levine created 
five (5) trusts and made irrevocable gifts in trust to 
Laurie Rachel Levine, Roger Alan Levine, Lawrence Mark 
Levine, James Peter Levine, and Sally Jane Levine. The 
corpus of each trust consisted of thirty (30) shares of 
New Haven Moving Equipment Corporation common stock. 

A copy of each trust indenture is attached hereto and 
marked as Exhibits 3-C, A-D, 5-E, 6-F and 7-G, 
respectively. 

A. At the date of the gifts Laurie Rachel Levine 
was two (2) years of age, Roger Alan Levine was twelve 
(1/.) years of age, Lawrence Mark Levine was eight (8) 


[- 2 -] 





29 


years of age, James Peter Levine was fourteen (14) years 
of age and Sally Jane Levine was fifteen (15) years of 
age. 

5. The value of each gift in trust at the date of 
such gift was Three Thousand Seven Hundred and Fifty 
Dollars ($3,750.00). 

6. David H. Levine made taxable gifts in years 
prior to 1968 totalling Thirty-Nine Thousand Two Hundred 
and Eighteen Dollars ($39,218.00). 

f J Vi. 

, f L --Oc uxxi/\ 

Counsel for Petitioners 

/s/ Lee H. Henkel, Jr. (JEM) 

LEE H. HENKEL, JR. 

Chief Counsel 
Internal Revenue Service 
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[Filed November 13, 1974] 


63 T. C. No. l4 


UNITED STATES TAX COURT 

ESTATE OF DAVID H. LEVINE, Deceased, JACOB PAUL LEVINE and 
RICHARD L. LEVINE, Executors, Petitioners v. COMMISSIONER OF 

INTERNAL REVENUE, Respondent 

LILLIAN K. LEVINE, Petitioner v. COMMISSIONER OF INTERNAL 

REVENUE, Respondent 

Docket Nos. 487-72 and 488-72. Filed November 13, 1974. 


Five trusts for minor grandchildren were created 
whereby the income interests during minority qualified 
as present interests for the annual exclusions solely 
by reason of section 2503(c). Upon attainment of age 
21 the income was required to be paid at least annually 
to each grandchild for life. Held , the income inter¬ 
ests under these facts are to be treated in toto, i.e., 
as income interests for the life of the grandchild 
named in each trust, and not as separate components; 
and as such constitute single forms of property which 
are present interests for the purpose of the annual 
exclusions by virtue of section 2503(b) and (c) , I.R.C. 
1954. 


Robert J. Mauceri , for the petitioners. 
John 0. Tannenbaum, for the respondent. 
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OPINION 


IRWIN, Judge : In these consolidated proceedings 
respondent determined the following deficiencies in the gift 
tax due from petitioners: 


Docket 

Number 

487- 72 

488- 72 


Year 

1968 

1968 


Deiicienc^ 

$1,026.31 

160.72 


The sole issue for our determination is whether peti¬ 
tioners are entitled to the annual exclusions provided by 
section 2503 (b)'*' with respect to certain income interests 
transferred in trust by David H. Levine to five of his 
grandchildren to the extent the income is payable subsequent 
to the named beneficiary attaining age 21. To resolve this 

issue, we must determine rhether these gifts in trust are 
transfers of present interests to the extent the income 
interests are payable to the named beneficiary subsequent to 

his or her attaining age 21 when the income interests payable 

o 

during the named beneficiary's minority are present interests 
solely by reason of section 2503(c). 

All of the facts have been stipulated nd the stipulation 
of facts, together with the exhibits attached thereto, are 
found accordingly. 


All statutory references are to the Internal Revenue Code 
of 1954 as in effect during the year in issue, unless otherwise 
indicated. * 

O 

For the purpose of this case the term "minority" shall be 
construed to mean under age 21. 




JL 








( 
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Petitioners, David H. Levine J and Lillian K. Levine, 
husband and wife, resided in New Haven, Conn., at the time of 
the filing of their petitions. They each filed gift tax 
returns for the year 1968 with the district director of 
internal revenue, Hartford, Conn. Petitioner Lillian K. 
Levine is involved herein only because she consented in her 
gift tax return to have one-half of her husband's gifts 
treated as having been made by her pursuant to the gift 
splitting provisions of section 2513. 

On December 30, 1968, David H. Levine created five 
irrevocable trusts for his following five grandchildren: 

Age at Date 

Beneficiary ‘ of Gift 

Laurie Rachel Levine 2 

Lawrence Mark Levine 8 

Roger Alan Levine 12 

James Peter Levine 14 

Sally Jane Levine 15 

The five trusts were identical except for the designa¬ 
tion of the grandchild who was to constitute the primary 
beneficiary of the particular trust. Relevant provisions of 
one of the trusts are as follows: 

ARTICLE I 

The Trustees shall hold, manage, invest and rein¬ 
vest the Trust Property and shall collect the income 
thereof and dispose of the net income and principal for 
the benefit of * * * [the named beneficiary] as follows: 

^ Petitioner David H. Levine died on January 26, 1973. On 
March 2, 1973, we granted a motion -to substitute the Estate 
of David H. Levine, Deceased, Jacob Paul Levine and Richard 
L. Levine, Executors, for David H. Levine as petitioner in 

Docket No. 487-72. For convenience, however, we shall still 
refer to the decedent as petitioner. 
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A) NET INCOME : 

1) Prior to Attainment of Age Twenty-One : 

Until * + * (the named beneficiary] shall attain the 
age of twenty-one (21) years, the Trustees shall 
accumulate and segregate the net income from the 
trust. The Independent Trustee may distribute to, 
or expend for the benefit of * * * [the named bene¬ 
ficiary] until * * * [he or she] attains the age of 
twenty-one (21) years, so much of the current or 
accumulated net income, as the Independent Trustee, 
in his sole discretion, shall determine. If * * * 
[the named beneficiary] dies before attaining the 
age of twenty-one (21) years, any part of the 
accumulated and segregated net income not distributed 
to * * * [the named beneficiary] or expended for 

* * * [his or her] benefit, shall be paid to * * * 
[his or her] estate. 

2) Upon the Attainment of Age Twenty-One : Upon 

* * * [the named beneficiary] attaining the age of 
twenty-one (21) years, the Trustees shall pay to 

* * * [the named beneficiary] in a lump sum, all of 
the accumulated and segregated net income not yet 
distribut* i to * * * [the named beneficiary] or 
expended for * * ♦ [his or her] benefit, and there¬ 
after, the Trustees shall pay all of the net income 
from the trust to * * * fthe named beneficiary] 
during ♦ * * [his or her] lifetime, at least 
annually, or in more frequent convenient install¬ 
ments. 

B) PRINCIPAL : During the lifetime of * * * [the named 
beneficiary] the Independent Trustee shall, from 
time to time, pay to or for the benefit of * * * 

[the named beneficiary] during the continuance of 
the trust so much of the principal of the trust, in 
such amounts as the Independent Trustee shall deter¬ 
mine, in his absolute and uncontrolled discretion. 

The Independent Trustee, in exercising his absolute 
and uncontrolled discretion, shall not be required 
to consider * * * [the named beneficiary's] income 
from other sources, or * * * [his or her] independeuL 
property. The Independent Trustee shall not be held 
accountable to * * * [the named beneficiary] or any 
remainderman if, in the exercise of said Trustee's 
absolute discretion hereunder, any portion or all of 
the trust principal shall be depleted. Furthermore, 
the Independent Trustee may at- any time, in the 
exercise of his absolute and uncontrolled discretion, 
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terminate the trust by distributing the entire 
principal to * + * (the named beneficiary], and he 
shall not be held accountable to any remainderman 
hereunder even though such remainderman shall be 
totally deprived of any benefit. 

rl SPECIAL INTERVIVOS POWER OF APPOINT?!ENT: During 

C> I I I 1 his orn TefT lifetime T^t any time subsequent 
to * + * (his or her] attaining the age of twenty 
one (211 vears * * + (the named beneficiary] shall 
have the power'at any time and from time to time, 
exercisable by notice in writing to the T ™ s *e* s ^ 
appoint any part or all of the principal of the trust 

tS any or all of the Grantor’s lin ®J 1 
upon such estates and conditions, IN ™ST (>R °TH 
WISE, in such manner as * * * l he or she] shaH so 
designate except that no appointment shall be made 
to * * * (the named beneficiary], * * * l his or nerj 
estate. * * * (his or her] creditors, or the 
creditors of * * * (his or her] estate. In addition 
to the methods provided by law, this Power of 
Appointment may be released by * * * "amed hl 

beneficiary] in whole or in part, during * Ihis 

or her] lifetime, by an instrument or instruments in 
writing, signed and acknowledged, and delivered to 
the Independent Trustee of this trust then serving; 

D) SPECIA L TESTAMENTARY POWER OF APPOINTMENT: Upon the 
death of * * * [the named beneficiary], the entire 
principal of the trust, as it shall then exlst ’ 
shall be distributed to such person or persons among 
the Grantor's lineal descendants, upon such estates 
and conditions, IN TRUST OR OTHERWISE in such manner 
and at such times as * * * [the named benefic y] 
shall by express reference to this power in 
[his or her] will appoint; except that no appointment 
shall be made to * * * [the named beneficiary], 

[his or her] estate, * * * (his or her] creditors, or 
the creditors of * * ♦ [his or her] estate.. 
addition to the methods provided by law, this power 
of appointment may be released by * * * [ t jj e n J m ff . 
beneficiary], in whole or in part, A in 

or her] lifetime, by an instrument or instruments in 
writ in 0, signed and acknowledged, and delivered to 
the Independent Trustee of this trust then serving. 


E) 


DEATH OF * * 
death of * * * 


* [THE NAMED BENEFIC I ARY : 

* | the named beneficiarv , 


Upon the 
the trust 


ueat.. wx ^ i the named benefic: 
shall terminate, and in default of the exercise of 
the powers of appointment in Article I (C) and (D) 
hereof, or in the event of a less than complete 
exercise of the powers of appointment in said 









- 35 - 

f- 6 -] 


Article I (C) and (D) , the Independent Trustee shall 
distribute the entire principal, or in the event of 
a less than complete exercise of the powers of 
appointment contained in Articl< I (C) and (D) such 
portion of the principal not appointed, if any, of 
the trust as it shall then exist, and if it then 
exists, to the then living lineal descendants of 
* * * [the named beneficiary], in equal shares, per 
stirpes and not per capita, to be theirs absolutely, 
or if there be none, to the Grantor's then living 
lineal descendants, in equal shares, per stirpes and 
not per capita, to be theirs absolutely, or if there 
be none, to the estate of * * * (the named benefici¬ 
ary] absolutely. However, if * * * (the named 
beneficiary] shall die prior to attaining age twenty- 
one (21), the Trustees shall distribute any 
accumulated and segregated net income from the trust 
as provided in Article I (A) (1) . 

The corpus of each trust consisted of thirty (30) 
shares of New Haven Moving Equipment Corporation common stock 
with each block of thirty (30) shares having a v-lue of 
$3,750 at the date of gift. 

Prior to 1968 David H. Levine had made taxable gifts 

\ 

totaling $39,218. No evidence was presented concerning any 
prior gifts of petitioner Lillian K. Levine. 

This case presents the narrow question of wt *her the 
income interest in each trust for the period subu»juent to 
the named beneficiary attaining age 21 until his cr her death 
is a present interest and thus qualifies for the annual 
exclusion under section 2503(b) when the income interest 
during the named beneficiary's minority qualifies as a 


o 









4 

present interest under the terns of section 2503(c). 

In other words, we must determine whether the income 
interest portion of each trust shall be treated in toto, 
or whether such income interest shall be divided into 
components, each of which must be treated separately. 


4 section 2503(b) and (c) prov.ides as follows: 

(b) Exclusions From Gifts.—In the case of 
gifts (other than gifts of future interests in 
property) made to any person by the donor during the 
calendar year 1955 and subsequent calendar years, 
the first $3,000 of such gifts to such person shall 
not, for purposes of subsection (a), be included in 
the total amount of gifts made during such year. 

Where there has been a transfer to any person of a 
present interest in property, the possibility that 
such interest may be diminished by the exercise of 

a power shall be disregarded in applying this sub¬ 
section, if no part of such interest will at any 
time pass to any other person. 

(c) Transfer for the Benefit of Minor.—No 
part of a gift to an individual who has not attained 
the age of 21 years on the date of such transfer 
shall be considered a gift of a future interest in 
property for purposes of subsection (b) if the 
property and the income therefrom— 

(1) may be expended by, or for the benefit 
of, the donee before his attaining the age of 
21 years, and 

(2) will to the extent not so expended— 

(A) pass to the donee on his attaining 
the age of 21 years, and 

(B) in the event the donee dies before 
attaining the age of 21 years, be payable to 
the estate of the donee or as he may 
appoint under a general power of appointment 
as defined in section 2514(c). 
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While the precise issue has not previously been before 
this Court, it was the subject of dictum in Arlean I. Herr , 

35 T.C. 732 (1961), affd. 303 F. 2d 780 (C.A. 3, 1962), acq. 
1968-2 C.B. 2. It is respondent's position that this dictum 
is controlling in this case. We disagree. 

In Herr gifts in trusts were made to minor grandchildren. 
The trustee was directed to pay over the income to each 
beneficiary until such beneficiary attained age 30, and then 
the trustee was directed to pay over the principal. However, 
under paragraph "Third” of each trust instrument the trustee 
was permitted to accumulate the income during each bene¬ 
ficiary's minority. Any such accumulations were then to be 
paid to the beneficiary at majority or to the beneficiary's 
estate if death occurred before majority. The basic 
issue in that case was the applicability of the section 
2503 annual exclusion to the income interest of each 1 me- 
ficiary during minority,^ This Court held that the term 


Herr at pp. 734-735: 

Plainly, as recognized by petitioners, the gilts oi 
corpus represented future interests and could not comply 
with the requirements for the exclusion. However, a 
gift may be separated into its component parts one of 
which may qualify as a present interest so as to bring 
the statutory exclusion into play. Fondren v. Commis¬ 
sioner . 324 U.S. 18, 21. And petitioners contend that 
the income interest up to the majority of each grandchild 
is not disqualified as a "future interest.* * * 

3 + * * [Footnote 3 is set forth, infra , in the body of 
this opinion.] 
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"property" as employed in section 2503(c) did not reter to the 
corpus of the trust, but rather referred to the totality of elements 
that comprise the entire gift that is to be considered foi 
classification as a present interest. 1 The income to 
majority was then hold to be "property” which qualified for 
the exclusion by reason of section 2503 (c).^ In Her r no 


claim was made that the income interest following majority up 


6 Specifically, this Court stated at p. 736: 

As noted above, the Supreme Court has expressly 
recognized that a gift may be separated into component 
parts one of which may qualify as a present interest 
under the statute. Fondren v. Commissioner , 324 U.S. 

18, 21; Commissioner v. Disston , 325 U.S. 442, 447. 

We think it highly unlikely that the draftsmen of the 
pertinent provisions of the 1954 Code were unaware of 
these decisions which loomed so large in so limited a 
field. Certainly, if the donor had made a gift of 
income only to each grandchild subject to the condi 
tions set forth in paragraph Third, it would comply 
fully with the requirements of subsection (c), and the 
Government does not contend otherwise. Cf. Jacob 
Konner , 35 T.C. 727, decided this day. * * * The word 
"property" as related to that situation would refei to 
the entire subject of the gift. And it is difficult to 
see why such a gift should not similarly qualify as a 
present interest merely because it is coupled togethci 
with * * * other components * * * which are future 
interests. For, both the Fondren and Disston cases have 
made it clear that one component may satisfy the conditions 
for a present interest while another fails to do so. 
Accordingly, it is our opinion that when considered in 
this context Congress intended the word "property" to 
mean, not the corpus of a trust, bul rather the totality 
of elements that go to make up the entire gift that is 
being considered for classification as a present 
interest. * * * 


^ Petitioners had also contended that the 
under section 2503(b) without regard to s 
Court properly rejected that contention. 


gifts qualified 
ubsection (c). This 
Herr at pp. 734-735. 
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to age 30 also constituted a part of that present interest. 
However, in the Court opinion there is noted in a footnote the 
following comment: 

Petitioners do not contend, nor could they success¬ 
fully do so, that the income for the period between the 
ages of 21 and 30 is a present interest. [35 T.C. at 
735, n. 3] 

Further along in the opinion it is again stated that the 

« 

income interest from age 21 to 30 is a future interest. See 

35 T.C. at 736. No authority or other supportive rationale 

« 

is cited for this proposition. 

After a careful review of the Herr opinion, we have 
determined that the statements with respect to the income 
interest between the ages of 21 and 30 were not necessary for 
the decision since under the facts therein the maximum allow¬ 
able exclusion was exceeded by the income interest during 
minority. While respondent places reliance upon the fact 
that this dictum was specifically affirmed by the Third 
Circuit, 303 F. 2d at 782 (again without citation to any 
authority or other supportive rationale), the fact remains 
that the issue was never raised or argued by the parties. 

We, therefore, find that the above statement does not constitute 

r 

a decisive precedent on the question presented. For the 
reasons to be stated hereafter, we also find that the above 
proposition is not a correct application of the law to the 


issue in this case. 

For a gift to be eljgible for the section 2503 annual 
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exclusion, the gift must not be of a future interest. A 
future interest is defined as an interest which is "limited 
to commence in use, possession or enjoyment at some future 
date or time." Section 25.2503-3(a), Gift Tax Regs. To 
qualify as a present interest mere vesting is not enough; 
the donee must have the right presently to use, possess or 
enjoy the property. Fonclren v. Commissioner , 324 U.S. 18, 

20 (1945). The gift of an income interest for life has 
always been regarded as a present interest for the purpose of 
section 2503(b) and its predecessors, section 1003 of the 
Internal Revenue Code of 1939, and section 504 of the Revenue Act 
of 1932. Section 25.2503-3(b), Gift Tax Regs.; Fondren , 
supra . Where there is an income interest for life there is 
a continuing present right to the income as it is generated. 

It is further noted that a gift may be separated into 
its component parts, only one of which may qualify as a 
present interest. Fondren , supra at 21. This principle was 
reaffirmed with respect to section 2503(c) situations. Herr , 


The legislative history of section 504 of the Revenue Act of 
1932, the original predecessor of section 2503(b), reflects 
the following with respect to the future interest restriction: 

The term "future interests in property" refers to 
any interest or estate, whether vested or contingent, 
limited to commence in possession or enjoyment at a 
future date. The exemption being available only ht 
so far as the donees are ascertainable, the denial of 
the exemption in the case ol gifts of future interests 
is dictated by the apprehended difficulty, in many 
instances, of determining the number of eventual donees 
and the values of their respective gifts. [H.Rept. No. 
708, 72d Cong., 1st Hess., p. r >9 (1932), 1939-1 (Part 2) 
C.B. 457, 478; 3.Rent. No. be5, 72d Cong., 1st Sess., 
p. 41 (1932), 1939-1 (Part 2) C.B. 496, 526.1 

See also United States v. polzer, 3J2 U.S. 399 (1941). 
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supra. 9 See footnote 0, supra . V.’e agree with Herr that an 
income interest may lie divided into component parts, only one 
of which may qualify as a present interest. 

The precise issue before us, however, is whether the 
component parts of an income interest may be treated together 
in determining eligibility for the annual exclusion or whether 4 
they must be treated separately xn testing for such 
eligibility. It is our position that the former approach is 
the correct one in this instance 

In this case it is evident that without section 2503(c) 
the income interest during minority would not qualify as a 
present interest. Commissioner v. Disston , 325 U.S. 442, 
448-449 (1945). Hence, without section 2503(c), it is 
clear that the income interest during majority would also 
not qualify as a present interest since the immediacy 
requirement would be lacking. As previously stated, an 
income interest qualifies as a present interest only 
if it takes effect at the date of gift; if it is to take 
effect in the future, it cannot qualify for the 


® See also Commissioner v. Thebaut , 361 F. 2d 428 (C.A. 5, 
1966), which reaffirmed the principle enumerated in Herr that 
the term "property" in section 2503(c) is not synonymous with 
corpus and may refer’ only to the income interest of a trust 
and the accumulations therefrom. Thebaut , however, is not 
in point herein as that case involved the question of whether 
a gift of both principal and income in trust to minors 
qualifies for the annual exclusion when only the income 
interest qualifies as a present interest pursuant to 
section 2503(c). 
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exclusion. See generally, section 25.2503-3, Gift Tax Regs. 

Respondent has conceded that the income interest herein 
up to age 21 qualifies as a present interest by reason of 
section 2503(c). See also Rev. Rul. 68-670, 1968-2 C.B. 413. 
With respect to the income component from age 21 to death, 
however, respondent, relying upon the Herr dictum, contends 
that it is a separate component, and as such, it must be 
viewed independently of the income component during minority. 
Viewed as a separate component, respondent submits that this 
interest is a future interest since it cannot take effect 
until age 21 and, therefore, is not eligible for the annual 
exclusion. In further support of his position, respondent 
argues that Congress in enacting section 2503(c) intended to 
confine its applicability to minors; that there was no intent 
to otherwise reverse prior case law. 

Petitioners, on the other hand, contend that the two com¬ 
ponents should be viewed together and that the qualification of 
the income interest during minority as a present interest by 
reason of section 2503(c) should not preclude the income inter¬ 
est during majority from qualifying as a present interest under 
section 2503(b). They submit that the income interest to age 
21 and the income interest beyond age 21 are not two distinct 
forms of property, but rather form a single property interest; 
i.e., a gift of income for life which is a present interest 
Under the general rule of section 2503(b) as modified by the 
statutory liberalization of that rule in section 2503(c). 

< 
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The resolution of this case ultimately hinges upon the 
interrelationship between subsections (b) and (c) of section 
250d. Subsection (c) became a part of our revenue laws with 
the enactment of the Internal Revenue Code of 1954. it is a 
specific statutory exception to the present interest req- ire- 
ment of subsection (b) and permits the accumulation of income 

4 

during minority if its requirements are met without the loss 

of the benefit of the annual exclusion. The legislative 

history discloses that the provision was in response to the 

difficulties arising in connection with the classification of 

a gift for the benefit of a minor ag a present interest, 

Herr, supra at 735. See H.Rept. No. 1337, 83d Cong., 2d 

Sess., p. 93 (1954); S.Rept. No. 1622, 83d Cong., 2d Sess., 

pp. 127, 478 (1954). In the "DETAILED DISCUSSION OF THE 

TECHNICAL PROVISIONS OF THE BILL" t&e House committee points 

out that the new provision 

partially relaxes the "future interest" restriction 
contained in subsection (b), in the case of gifts to 
minors, by providing a specific type of gift for which 
the exclusion will be allowed, [H.Rept. No. 1337, 
supra at p. A322.] 

We agree with respondent that Congress, in enacting 
section 2503(c) was concerned only with gifts to minors and 
did nai intend to reverse prior court decisions except to the 
extent that they were inconsistent with the new provision. 
However, since the 1939 Code did not contain any provision 
similar to section 2503(c), the cases relied upon by respondent 
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lhat were decided under that Code are not relevant to the 
precise issue at hand.^® These cases, in general, stand for 
the proposition that a present interest does not exist where 
a beneficiary (who at the time of tne gift is a minor) has 
no immediate right to the use, possession or enjoyment of a 
gilt of an income interest until majority. Because under 
the 1939 Code the income interest therein during minority did 
not constitute a present interest, it followed that the income 
interest during majority also did not qualify as a present 
interest. It is only because of the enactment of section 
2503(c) that the issue herein can arise. Respondent has 
also referred us to several 1954 Code cases^ and since these, 
with the exception of Herr . supra , involved income interests 
to minors which did not qualify under section 2503(b) or (c) 
as present interests, they are also not relevant to the 
instant issue. 

Applying the rationale of the Herr case regarding the 
definition of "property" we have made a preliminary deter¬ 
mination that David H. Levine gave three property interests 
in trust, namely, an income interest during minority, an 
income interest during majority, and a contingent interest in 
the principal. Petitioners have conceded that the interest 
in principal is not a present interest. 

bee, c.g., Commissioner v. Disston , supra ; J osephine B. 
Cra ne. T.C. Memo. 1957-3. 

bee, e.g., Frank T. King , T.C. Memo. 1969-117; Emily J. 

Dcnion , T.C. Memo. 1968-61. 
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As to the two income interest components, we have 
concluded after a careful analysis of the statute, the 
regulations thereunder and the relevant legislative history 
that under the facts in this case the two components should 
be treated together, i.e., as two stages of a single income 
interest covering the life of the named beneficiary, and as 
such, constitute a present interest eligible for the annual 
exclusion. We do not believe that Congress intended to 
penalize a donor who desires to give an income interest for 
life and in so doing takes advantage of the provisions of 
section 2503(c) for the period of the beneficiary’s minority. 

In the instant situation the income interests may be 
expended for the benefit of the named donee prior to his 
attaining age 21 and, to the extent not expended, will pass 
to the donee at age 21; thereafter the income is required to 
be distributed at least annually to the donee for life. 

Viewed as a whole, we believe that the entire income interest, 
i.e,, the two components treated as a whole, qualifies as a 
present interest. This is so because section 2503(c) treats 
the income interest during minority as though it were an 
unrestricted right to immediate use, possession or enjoyment, 
i.e., a present interest. When the donee attains age 21, 
the unrestricted right to the income continues since for the 
years subsequent to age 21 the donee still has the unrestricted 
right to the immediate use, possession or enjoyment of the net 

income. Had each trust provided a restriction with respect 
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to the distribution of the net income during majority, such 
as a provision providing for distributions only in the dis¬ 
cretion of the trustee, then it is clear that only the income 
interest during minority would qualify for the exclusion since 
there would not be an unrestricted right to the income during 
majority and the exception contained in section 2503(c) does 
not apply beyond m nority. Viewed from a different angle, if 
the income interest during minority had failed to meet the 
requirements of section 2503(c), then the income interest 
during majority would also fail to qualify as a present 
interest since the immediacy requirement of section 2503(b) 
would not be met. Neither of these situations exists in this 
case. 

In summary, since we find that by reason of section 2503(c) 
the unrestricted right to the immediate use, possession or 
enjoyment of the income in each trust begins at the date of 
gift and continues until death, it follows that the two income 
components must be treated together, and as such, constitute 
a single present interest eligible for the annual exclusion. 

To reflect computational adjustments, 


Decisions will be entered under Rule 155. 


Reviewed by the Court, 







i 
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r 


RAUM, J., dissenting. I cannot agree with the majority 


opinion. It represents an impermissible extension of 


Arloan I. Herr , 35 T.C. 732, affirmed 303 F. 2d 780 (C.A. 3), 


which itself was an extreme case. The result herein stretches 


*/ 


the statute beyond the breaking point 


First . It is important at the outset to keep the ap¬ 
plicable provisions of the 1954 Code clearly in mind. 1 The 


operative provision of the Code which allows the annual ex¬ 


clusion of the first $3,000 of gift to each person is con¬ 


tained in section 2503(b). However, this exclusion by its own 


terms, is not available in the case of "gifts of future interests 


SEC. 2503. TAXABLE GIFTS. 


(b) Exclusions From Gifts.—In the case of gifts 
(other than gifts of future interests in property) 
made to any person by the donor during the calendar 
year 1955 and subsequent calendar years, the first 
$3,000 of such gifts to such person shall not, for 
the purposes of subsection (a), be included in the 
total amount of gifts made during such year. * * * 


(c) Transfer for the Benefit of Minor.—No part 
of a gift to an individual who has not attained 
the age of 21 years on the date of such transfer 
shall be considered a gift of a future interest in 
property for purposes of subsection (b) if the 
property and the income therefrom— i 

(1) may be expended by, or for the bene¬ 
fit of, the donee before his attaining the 


age of 21 years, and 


(2) will to the extent not so expended— 

(A) pass to the donee on his attaining 
the age of 21 years, and 

(B) in the event the donee dies before 
attaining the age of 21 years, be payable 
to the estate of the donee or as he may ap- 
point under a general power of appointment 
as defined in section 2514(c). 


r 




48 


[- 19 -1 

in property"- And there is no dispute here that, by reason of 
the trustees' discretion to accumulate income during the 
donee’s minority, the gift in this case is one of a future in¬ 
terest which, under section 2503(b) standing alone, would not 
qualify for any exclusion. Herr so held (35 T.C. at pp. 734- 
735), relying upon Commissioner v. Pisston , 325 U.S. 442, 44R-449, 
and Hessenbruch v. Commissioner , 178 F. 2d 785 (C.A. 3), and 

I understand that the majority herein agrees. 

Second. It is only by reason of the special provisions 
of section 2503(c) that the donor may be entitled to the other¬ 
wise inapplicable $3,OOP -occlusion of (b) . Subsection (c) , 
which first appeared in the law in 1954, was enacted in 
response to the difficulties generated in attempting to classify 
a gift to a minor as a present interest. H. Rept. No. 1337, 

03d Cong., 2d Sess., p. 93; S. Rept. No. 1662, 83d Cong., 2d 
Sess., p. 127. But it was made perfectly clear at the time 
that the new provision did not constitute a complete revamping 
of the law in respect of the exclusion for gifts to minors; 
rather, the House Committee pointedly stated that the new pro¬ 
vision of (c) merely "partially relaxes the 'future interest' 
restriction contained in subsection (b), in the case of gifts 
to minors, by providing a specific type of gift for which the 
exclusion will be al owed". H. kept. No. 1337, 83d Cong., 


2d Sess., 


at p. A322. 
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Third , The limited relaxation in subsection (c) , referred 
to by the House Committee, saves a gift of a future interest 
to a minor from being disqualified under (b) if the " property 
and the income therefrom" may be expended by or on behalf of 
the minor prior to his attaining the age of 21 years and to 
the extent at so expended will pass to him when he becomes 21 
(or to his estate or appointee if he dies prior thereto). 

In Herr , the total income interest was to last until the 
donee reached the age of 30, but, as in the present case, 
any income accumulated during minority was required to be paid 
to him at 21 (or to his estate or appointee if he should die 
prior thereto). The value of that minority income interest 
was in excess of $3,000, and the donor claimed the $3,000 ex¬ 
clusion in respect thereof. Although the accumulated income 
was payable to the donee at 21, the Government contended that 
since the corpus was not available to him until age 30, the 
" property " was not payable to the donee by the time he reached 
the age of 21 as required by the statute. Therefore the gift 
failed to comply with the specific condition of (c) that would 
make applicable the otherwise unavailable $3,000 exclusion of 
(b). The Government's position was far from frivolous, and 
we were able to decide in favor of the donor only by dividing 
the gift into three separate parts: (1) the minority income 

interest, (2) the majority income interest, and (3) the corpus. 
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Ey uoating the minority income interest as a seEarate aifi- 
we wt .re able to construe the word ■•property' to mean "not 
the corpus of a trust, hut rather the totality of elements 
that go to make up the entire gift that is being considered 
for classification as a present interest." 35 T.C. at 736. 
in short, by isolating the gift of the minority income interest 
and considering it separately, we were able to treat that 
interest as the relevant "property": and since that property 
was to be paid over to the donee in its entirety by the time 
he became 21. the "property" retirement of (c, was satisfied. 

Four th . The instant case presents the identical problem, 
and. upon segregating the minority income interest from the 
majority income interest and corpus, the donor becomes 
entitled to and in fact has been given the benefit of an ex¬ 
clusion in respect of that minority income interest. The 
difficulty, however, is that the value of r .ch minority in¬ 
terest in this case is less than 53.000, and the exclusion 
allowed to the donor was (as required by (b)) limited to the 
amount of that value. The donor nevertheless claims the ex¬ 
clusion of the full 53.000 - a result that can be justified 
only by blending the minority income interest and majority 
income interest into a sinalE gift, which in this case would 
have a value in excess of 53.000. However, the minority an 1 







* 


' ft : 


- 51 - 

[- 22 -1 

majority income interests, viewed as a single gift, do not 
satisfy the requirement of either (b) or (c). There is no 
question that such a gift is one of a future interest which, 
under (b) standing alone, would not qualify for an exclusion. 

Nor would it comply with conditions of (c). For, if the gift 
which is to be valued consists of two income interests 

* 

(minority and majority), the "property" referred to in (c) 
would consist of both those components, and the requirement 
of (c) that such "property * * * may be expended by, or for 
the benefit of, the donee before his attaining the age of 21 
years" could not be met. 

In my judgment, by treating the minority and majority 

income interests merely as components of a single gift, the 

prevailing opinion herein fails to appreciate the very theory 

upon which Herr rests. It is a theory that calls for the 

segregation of the minority income interest as a separate 

item of property , to be treated as a separate gift.^ Only 

when that is done is there any basis for the exclusion that 

was given to the taxpayer in Herr . And if that is done, the 

other elements of the transaction — i.e., the majority income 

interest and the corpus -- are plainly future interests, neither 

within the scope of (b) nor within the provisions of (c) that 

might bring them into the otherwise inapplicable provisions 
_ ■ 

Herr has been followed in Rollman v. United States , 342 
F. 2d 62 (Ct. Cl.), and was referred to with approval in Corn- 
miss ioner v. Thebaut , 361 F. 2d 428, 429 (C.A. 5), affirming 
23 T.C.M. 603. See also Carl F. Weller, 38 T.C. 790, 809. 







of (b). This was the essence of our opinion in Herr , and the 
theory was approved on appeal by the Third Circuit (303 F. 2d 
at pp. 781-782): 

The Tax Court held * * * that those parts of the 
gifts which were of income during minority were 
present interests entitling the taxpayers to the 
claimed deductions. * * * 

******* 


If this is right, does it change the situ¬ 
ation, if instead of the corpus going to X when 
M is twenty-one, it is to go to M when he is 
thirty? That is this case. We think the Tax 
Court was right in looking at this problem in 
the light of division of interest in the thing 
(corpus) in the way it did. The right to in¬ 
come during minority is a present interest; the 
r ight to income and principal after minority 
are future interests . (Emphasis supplied.) 

The donor cannot have it both ways. Either the gift of 

the minority income interest is a separate item of "property" 

to which the benefits of (c) inure, as in Herr , or the gift is 

of the entire income interest (minority and majority) in which 

event the language of (c) cannot apply. 

To summarize, and perhaps to belabor the point: (1) The 
property that is the subject of the gift for which the donor 
seeks the full $3,000 exclusion is the sum of the two income 
interests (minority and majority); (2) such exclusion is 
available only under section 2503(b), which is concededly in¬ 
applicable here, without first going through the door of 
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section 2503(c); (3) in order to go through the door of (c) 

to get to (b), it is an indispensable requirement of (c) that 
the property be payable to the donee (or his estate, etc.) 
prior to his attaining his majority; (4) in order to satisfy 
this requirement the Herr case hexd that the minority income 
interest constitutes a severable and separate gift, the entire 
amount of which (property and income) is payable to the donee 
prior to majority, thus entitling the donor to the $3,000 ex¬ 
clusion to the extent of the value of that minority interest; 

(5) but in so holding, the necessary consequence of Herr is 
that the majority income interest is also a separate gift, 
which is plainly a future interest, if considered by itself, 
and if considered together with the minority income interest 
as a single gift, the "property" relating to that entire gift 
would net similarly be payable to the donee prior to attaining 
the age of 21; (6) as a consequence, if the two income interests 

were treated as a single gift, the "property" requirement of 
(c) would not be met, and the gift could not pass through the 
door of (c) in order to reach the desired goal of the exclusion 
of (b) . 

DAWSON, STERRETT, and HALL, JJ., a 8 ree with this dissent. 
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ESTATE OF DAVID II. LEVINE, ) 
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) 

Petitioner \ 

) 

v. ) Docket No. 487-72 

) 

COMMISSIONER OF INTERNAL REVENUE ) 

. ) [Filed January 14,1975] 

Respondent ) 

DECISION 


Pursuant to the opinion of the Court filed November 13, 
1974, and incorporating herein the facts recited in the 
respondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is a deficiency in 
gift tax due from the petitioner for the calendar year 1968 
in the amount of $192.92. 
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It is hereby stipulated that the foregoing decision is 
in accordance with the opinion of the Court and the respondent's 
computation, and that the Court may enter this decision, without 
prejudice to the right of either party to contest the correctness 
of the decision entered herein. 


/s/ Robert J . Mauceri _ Date:_1 2/16/74 

Counsel for Petitioner 
Robert J. Mauceri 
900 Chapel Street 
New Haven, Connecticut 


MEADE WHITAKER 
Chief Counsel 


gy. /s/ Robert B. Dugan Date: OF. L SO |9'4 

Robert B Dugan 
Assistant Regional Counsel 
Post Office Box 9114 
J. F. Kennedy Post Office 
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UNITED STATES TAX: COURT 

LILLIAN K. LEVINE ) 

) 
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) 

v - ) Docket-.iJNo. 488-72 

) 

COMMISSIONER OF INTERNAL REVENUE ) 

Respondent ) [Filed January 14, 1975] 


DECISION 


Pursuant to the opinion of the Court filed November 13, 
1974, and incorporating herein the facts recited in the 
respondent's computation as the findings of the Court, it is 

ORDERED and DECIDED: That there is no deficiency in 
gift tax due from, or overpayment due to, the petitioner for 
the calendar year 1968 . 


(Signed) Leo H. Irwin 

Judge. 


Entered:J(\N L * 1975 
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prejudice to the right of either party to contest the correctness 
oi the decision entered herein. 


/s/ Rober t J. Mauceri 
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Robert J. Mauceri 
900 Chapel Street 
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MEADE WHITAKER 
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By : /s/ Robert B. Dugan 

Robert B Dugan 
Assistant Regional Counsel 
Post Office Box 9114 
J. F. Kennedy Post Office 
Boston, Massachusetts 02203 
Tel. No. 617-223-7066 


Date: 


P? Cso '9 


[ - 2 - ] 




CaiTSO STATES L ‘AX COUrff 


^.ST 


i.UlAra OF OAVID U. L&71IU, 0£C.£A3iiI>, 
J'ACOj PAUL U.V INS AliU ttlCUARU L. 

lsvi as, sxscutoks. 


Petitioners-Appellees, 


V • 

CJ. X'ilSo IONEH UF INTERNAL REVENUE. 

uesoondent-AppelLant. 


) W «» " Mtl, 40 

) 

) 

) 

) 

) 

) Socket So, 4«37*72 

> 

) 

> 

j [Filed April 11, 1975] 


notice OF APPEAL 
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Court of Appeals for the Second Circuit from the 
decisions of thi9 Court entered in the avove-captioned 
proceedings on the fourteenth day of January, 1975. 
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